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62. Furth~IT71ore. the [ndustry Proposal p,Qvides no i<lethod ror the Commission w ,ecover a
oo"ion of the \'alue or oublic soectrum :nl'SU3.nt t) Section 309(j)() )(C) of the Communications .ACL"I"O. I..
[oste3.d. incumbent licensees who negotiate expansion rights among themse[\'es could obtain a windf3.ll
by obtaining rights to an entire EA without having to pay for such expanded rights, \Ve disagree with
commenters who arrempt to justify this potencial windfall by arguing rhat the proposed serrlemenr
procedure complies with rhe directive in Section 309(j)(6)(E) for the Commission to avoid mutual
exclusivity through "engineering solutions, negotiation, threshold qualifications, service regularions. and
other means .. IJI Section 309(j)(6)(E) requires us ro adopt such methods where we find them to be "in the
public interest.,dJ! We do not believe it is in the public interest to "reso[ve" the competing claims of
incumbenrs and non-incumbents for spectrum by establishing a serrlement mechanism that is limited to
incumbents and excluding non-incumbents from the process.

63. The Industry Proposal would also be inconsistent with the approach we have adopted in other
services where we have converted from site-by-site licensing to geographic area licensing. In our 900
MHz SMR proceeding and our recent paging proceeding. for example, we adopted similar rules for
licensing on a geographic basis while protecting the existing operations of incumbent operators.I~J In
neither instance did we give incumbents the unrestricted right to obtain available spectrum through a pre­
auction settlement process that excluded non-incumbents. We also rejected this and similar alternatives
for the upper 200 channels of the 800 MHz band. 1

04-t For all of these reasons, we conclude that the
Industry Proposal would' not serve the public interest.

64. \Vhile we reject the specific settlement procedure described in the Industry Proposal, we note
that many of the positive aspects of the proposal can still be accomplished through the auction process
we are establishing for the lower 230 channels. For example, incumbents on these channels are free to
enter into partnerships, joint ventures, or consortia for purposes of applying for EA licenses on the lower
230 channels in the areas where they currently operate. Incumbents may also negotiate transfers, swaps,
partitioning arrangements, or similar agreem~: with '-espt:...t to spectrum that is currently licensed to
them. In some instances, taking these steps may ,..,:':1, ,n only one entity applying for a given EA license.
Where that occurs, no auction will be necessary because there will be no mutually exclusive applications
to resolve. At the same time, providing all parties, incumbents and non-incumbents alike, with the
opportunity to compete for EA licenses will ensure that the spectrum is awarded to the party that values
it the most.

65. We also conclude that while geographic licensing is appropriate for the lower 230 channels,
some additional flexibility is appropriate for incumbents on these channels to facilitate modifications and
limited expansion of their systems. First., allowing incumbent licensees on the lower 230 channels such
flexibility will facilitate the relocation of incumbent licensees on the upper 200 channels. Licensees who
are faced with relocation will have a significant incentive to relocate rapidly and voluntarily if they know
they will have greater flexibility to modify and expand their systems on the channels to which they are
relocating. This will promote our objectives for enabling EA licensees on the upper 200 channels to make

I~O 47 U.S.C. § 309GX3XC).

I~I 47 U.S.C. § 309G)(6XE).

I":: lei.

I~l See 900 MHz Second Report and Order, Paging Second Report and Order.

I" See 800 MHz Report and Order, 11 FCC Red at 1476-1480, " 9-14.
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SS. Fin~IIy. APCOargL!es th~t "'e h~I,'e recognized thJ.' public sJfery :1gencies need extended
implementation because complex gOI,'em;nent funding mechanisms impede rapid deployment of public
safet;. systems.:;') [t argues that extended implementation should be available co public safety systems
in the General Categor:. [T.-\ argues chct extended implementation should be available for all pri ....ate
radio licensees in the General Category, because problems such 2.5 budgetary constraims affect the
ULT and Business users as much as Public Safeey licensees. 1j1

37. Discussion. We reject Digital's claim that eliminating extended implementation interferes.
with legitimate business expectations. IS! First. these licensees have already been given significant time
to complete construction. Second, upon adequate rejustification, licensees will have up to t\vo years to
complete build out of their systems. Far from being a "drastic change" that will stialld investment, as
Digital contends. this is an equitable transition to a more efficient method of providing service and
using spectrum. Finally, Digital's reliance on the public interest analysis in the OVS ,VPRA-f is also
misplaced. \\"'nile. the OVS proceeding did acknowledge a strong public interest in establishing a level
of certainry in business plans. we did not suggest thac a licensees' business expectations were entitled
to absoluee protection, nor did "~'e imply that these expectations would always dictate the course of
future regulation. 15

;

88. Digital's claim of a property interest in its license is also without merit. Both Section
301 of the Communications Acc and relevant case law establish that licensees have no ownership
interest in their FCC licenses. IJ

• Moreover. l,I,re do not agree that ending extended implementation will
decrease competition. To the contrary, competiti ....e bidding. which allocates resources to those who
"'clue them most. is a more efficient and competiti ....e method chan our prior rules for licensing
spectrum on an extended basis. We also disagree that terminating extended implement~tion will limit
small business participation. To the contr~.r:·, we have adopted special prol,'isions, such as bidding
credits. in order to assist small businesses at auction. ljl

39. Finally, in response to APCO. we note that we only curtailed extended implementation
for S0-1R Iicensees. 'JO Thus, non-Si\'IR licensees with existing extended implementation grants are noe

IS·) APeO Reply to Oppositions to Petitions at 3.

lSI ITA Opposition to Petitions at 4.

I~: Implementation of Section 303 of the Telecommunicatlons ..~C[ of 1996 -... Open Video S:·st~ms. Report and
Order and :Vo(ice of Proposed Rulemaking, FCC 96-99, at , 25 (March II, 1996) (hereinafter "OVS NPR.\1").

15i Id

I" 47 U.S.C. § 30 I. In re Beach Tele"'ision Partners, Ori:: Credit Alliance. Inc. v. lit/ills. 33 F3d 535. 536
([ Ith Cir. I994)(citing FCC \'. Sanders Bros. Radio Sration, 309 U.S. 470 (1940»; see also Orange Park Florida
T. V v. FCC. 311 F2d 664, 67~ fn.19 (D.C. Cir. (987) 1# ("[A] licens~e's int~rest in a broadcast lieense... is not a
full· fledged. indefeasible property interest").

Ii! 800 MH: Reporl and Order, II FCC Red at 1571-1575, ~~ 242-250.

l~'i .-\PCO Petition at 8.
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PCS licensee says
keep auction niles

Dear BditDr:
10 1993, I ~gn8d from e.

co-rpot1\k mg'izleering poai­
tion to be<:ome part of El

start-up veoture eager to
participate in broadband
PeS auctions, My ...us re­
members it ...ell!

After the FCC poetpoaed

the May 1994 auction
process indefu1itely, nur com­
PIUIJ' sizl! and im-utor inter­
est dwindled, On« the A,.
and B-blC\Ck QuctiON I;Qt <In­
dcrway .nth the promi... of
the C-block auctlon to imc>e­
diaWy foUaw, wo once api.n
fOund ""' intc7'l!st from in·
"esters. But the Iitilfatioo
startoed and the C-bloek au<:­
tioo wl\lI d"Loyee and ~
~ecl and dela,...d. Even so.
..e survi..c on COD8UI tin4:
l'BYftluell 3Ild venture capi­
tal innllt:mect!l.;" U1te 1995
approached. our col:QpaDy
"'Sa cautioual,r optiun"tie as
Woe tirualired a nrlaLioMhip
with o.1Arp investor who fa­
cilitated a down Pll1ment of
520 lI1illion.

A8 the suction bepn, ~
felt elated that ",hal had
been aul)' a dream two yan
arlier _ no"" amz:ing to
fnritiCl11. This d1"l!aJll died in
round 42 of the C·bIoek auc·
tion when our Cl)llJpuy
withdrew due to ",hat _, &II

",ell as our investon, be­
lieved wen outraJlIOUIy
high price. fOT the lice_
being o1fend. GiYIll1 wllat
enryone had been throuib
to get to thw point lD the
p:roc:ns, t.bili w«s a very elDO­
tioaal decie:i<nL But, 'lfe Celt
it wa, the coM"l!lCt OI1e (rom 0.

business poiM of view
thollgh qu~OI1ll remained.
When would other auctions
be held? Wrmld l1Ur tall:'! in·
~to" ....&it fOT these op?Or·
tunitiQS? Wby was there
~ch a discrepancy in h"..
WI! 'Valued license. in our
b~ plane v.. 110.. other
bidden, wbo were contizlu·
~ 10 bid, voJuecl t1mIl? liaw
would th~ FCC deal with de­
raulting biddl!Tll?

At the end of the 11lKUon
]Il'l)CllU, many of the ~ri­
eneed people whQ mad. up
OUT CDl71POlD)I m<I'I'ed on to
other .,entur.. and with
them the hopes, drume and
ollPOrtunitil!ll that.~d
!IO nchievable at. the start of
the suction proc:esll came til
lUI end. Wit/! our large in-­
ve!ltor depsrbld. 1 and II few
othen TVmain..d with the
nOlle t.;3t de{au.lt aDd the 0­
E· and F·block auctioD!
....ould ("now quiclc.ly. Both
did. OUT C"3mpony bid in the
C·bloeJt "auction "';\.h the
!8me rcsultllllJl in the prev;o
OUS auctiQn. Aa Lbe 0-. E·
l1J1d It·block luction.. ap'
prO(\ched. in"elltorJ btcam..
dlllleu1t t" r...d d"" 10 the
questt,,::, 3urrOUlldl~ the
prieel! paid ror C-hlock li­
censes.

With the 8010 Rlppurt of
OUl ...nture capital ItT'Np,
WI! entered tile lut pes

bn:llldband l1ucaon. Our
compan.v VfIJll a $UccelIal'ul
high bidder (or four F-block
li~nse~ that "e beHend
were c'OO<l :Illtruts lit II rlllr
price. We felt somewbl1t v\n­
diC3ted. We had msd. II wise
bll.3meslI decision ':0 IN.,..
the Crhlock auetio" aIld had
p~eve~10 ..-\n li.ccI1Sl!ll b
tile F·block. The differtnce
ill our F·block lican,e coets
8f\d the C-block licenses in
our muketa wu mbstan·
tiel. !%IVectonI IIDd vendon
alike rllVe favonblo ap­
proval to our busin_ pianl.
A~ this point, my Itory

taue ...hat u. eo me .tJ2 l1!1­

believable tum. Many crf the
C·block high bidders aTe
now lookiDg to the FCC for
debt retltrueturi~ anellor
canct!lI11tioTl b«auu the
prias they paid {or their C­
block li~n_ are pT8Y4Illt.
in; them from blUl1g fl.
1W\ced. Mo.ny complain o(
"market melt down." t be­
lie.... that the pricu paid in
the C·bloc:k auction .sctual1y
p~ope.!!,ated a depressed
market for tll1ccO'll1 IltockS.

Mayb. a lelf·fulfilling
prophecy? At the FCC fOTUXII

an C-block debt rutructw·
in,g. some top linanc:ial pe0­

ple said C-block license win·
nen "'e~ fundable at tome
~int during the auction
proCl!58. ThOU3h nOW. only
14 lI'IOutlu later. tbeM Iall:le
financial inYeaton are «tat­
ing that the !icltl1a& debt
needa to be ..nuen do,",- to
the tlZlle of 75 to 80 percent.
What a drutie chOUlfe in
outlooka! I ~et Inany oC
these ba-mess pIAu WC9

nev"T flJndable in the lim
pla~ giveD the prices paid
forthel~s.

It appears thousth thA~ the
FCC ia "pen to some !crm of
debt rellUUcturinc even lIf­
tel' rtatim. :nere than once:
"We do no't .....nt to intl!rfere
in the muket plac.: 'We
gua!'UItee opportUnity, not
Wccc:s3.· rwe will go after Ii­
='et'5 who defau1~ a'll thtit
auction PtlJ'meote. clut<:el
t.."leir lic~~. Ind re-auc:tion
tM o.ITeCt8d speetnun.. Thll
point I ...... tlliasin!t at the
FCC forum~ the fact I~
heved that my col:Qpany
lnBde a wi~. busines.o ded·
trion t.o lea". the C-hlock
au.tt,lln utld ..-.it for future
opportunities, but if the
FCC m.kc~ sipifie:tnt
ehances to the !lewn•• pay·
menta. lhey will be aeDdinlZ
my company a di!rcrent
me!llage. I al.., hear the (i­

naneia.l community stating
how imp<)t'tS%:t .. fOOd man·
IIl:'1ml!J1t tearn I. to its in·
"~nt decilion. but. -hat

1 heard stated Ilt the FCC fo­
rum i.s Ihe act th£l ""th a
!igItif'i=t license debt roe­
,tructunnR', these financial
investol1l ~uld b. williol' to
in~t in t.'le"e SlUlle COll:lpa­
nics whOSl! m3118gernent
plscl!d ..,hat appear to now
be ·fat.!lo bids.

'Ib ce, the U:lt~ty of tbe
aUC~Lon p~ is ~tly ilL
sta.lr.~. I always vi_ed tM
FCC as having ruJ"., Dot
guilkli>te.t ..he:> they rOtTaU­

late<! the,r orden ror these
auctions. Any ehanlfe. at
this la~ dat4: t.o the C-bloc:k
rul•• would send;1 _sage
to the indWt17 that the FCC
can Ix- had for the riCht
price! The lie'Jlae pri~.

(values) ....0/ estalili.hed by
the market when the Nepec­
tive auctions wna held. II
the FCC interveues 011 be­
lWf of the C·blodc lieeDN8ll
and l'1H:iubfi~"Sa msn.et
..alue (pri~) for the<lllicell8­
<!!s. whatelfed ..'" th"tha....
on other broadband PCS Ii­
el!11S8S and =pan, -..alues?
JUstiC9 llIld lairD.... are
~ .....rda to define in our
world today, but it __ to
me that wha.t the FCC is
contemploting- iw neith.r.
WMt fm-nCS3 is there faT
my catllpany alolli with al>'"
prorimstely 170 othos if
IiigniJieant redu~..iol15 3Te

mad. to the debl of=~
Cblocic licansees? \Vhatju5­
tic. u. t.het'l! in the faet my
=P411Yo ....hieb _ited lind
"'on F-blodl: liCl!1lo&9s. will
look Irirnifi=tJy difFm:nt
to in~!rtDn if the C·bl<JC1t li.
etn1SC$ debt u.~?
! am not loolci~ for .,u1pr;\­

thy hecall$e I bow thee
an hUDd~ o( stories rim­
ilar to min•. "'"hat I would

!ike In aceomplish ""iib thd
lettllr is ,imply to ha.,e all
side. qf the iaeull known.
Not jw;t the loce'~31Itcrying
of o~ClUalO\Ui bidd~ who
have. ~d continua to make
ll. lDock'lT)' of the FCC llJ:ld
the !'CS industry.

DOl:id C Ro!J,ort.
AirG<Ue Wi~lesf

Hortel to estabrash
Brazil operations
SAO PAULO. B,..~il­

Followint Bel1SO\lth
CCTJl:* allnouncemeut tha~

it haa chOllen North.rn
r-lec:orn Inc. to provide in­
fr."tructlolre (or it« o.t·
work in Sao Paulo, Bra:til.
Nortel 1aid it will ectabliah
manufacturing ('lper.t1on~

in Bruil to rll8l'ond to the
.normous growt!1 of the
"It'irel''-I market.
Th~ complUlY said it ...ill

:nauulaetur. digits1 _ixe·
lcs, tl!loenmmunicatlon.
",seem" in CampiDa. Sao
Paulo State, with Promon
Etetnnnca. Brazil', !eadmc
I!ngineerinr nrm. belJin·
ning io tha fourth Quarter.
Nort.I's initial in"..'­

cent will total morc than
$25 miJliOtl iJ1 lIla'lltWactur­
wI( and $100 million In ...
soc:iated o~tiona. includ·
ing eraiJling and reaeareh
and devel"pmePt.

Thl! CODlll&ny 88id it plnns
to mantllll.etu:re Time Divi.
liull Multiple '--tQSS and
Coda Diviaioo M J ltiple h­
ee1l8 ....ueleaa radio base
stUiOD <!qu;pment. Th.
two technologies are malt­
ing I~ng llU"oadl in Latin
AD:lerica.
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BROADBAND PCS C BLOCK DEBTORS IN BANKRUPTCY

I. OVERVIEW

A critical aspect of any bankruptcy proceeding
regarding "CII block licensees is the dominant position
of the FCC. The FCC's status as both the largest
secured and unsecured creditor will make it extremely
difficult, if not impossible, for the Debtors to
confirm any plan of reorganization under the Bankruptcy
Code without the FCC's support.

This dominant position gives the FCC the ability ­
should it so choose - to assert that it will not
compromise its rights to take the licenses, thereby
foreclosing any reasonable likelihood of rehabilitation
of the debtor.

As discussed below, the FCC may, among other things,
(i) seek relief from the automatic stay in bankruptcy,
(ii) :eek dismissal of the bankruptcy case, (iii) seek
examination of the debtor, (iv) seek conversion of the
case to a Chapter 7 liquidation, or (v) seek to obtain
quick confirmation of a plan of reorganization on terms
favorable to the FCC.

II. RIGHTS OF THE FCC IN 1'.,." BLOCK DEBTOR'S BANKRUPTCY

A. Relief From the Automatic Stay

1. In accordance with section 362(d) of the
Bankruptcy Code, the FCC, as a secured creditor
may seek relief from the automatic stay of section
362(a) of the Bankruptcy Code. If granted, such
relief would allow the FCC to commence foreclosure
proceedings with respect to the pes Licenses. The
basis for such relief would be the continuing
depreciation in the value of the licenses, ~ 11
U.S.C. § 362(d) (1), or alternatively, that the
debtor has no equity in the collateral and that
the collateral is not necessary for an effective
reorganization (because a successful
reorganization is unlikely). ~ 11 U.S.C.
§ 362(d) (2). See, e.g" In re Hincley, 40 B.R.
679 (D. Utah 1984); see also United Savings Ass'n
of TexaS v. Timbers of Inwood Forest Assoc., 108
S. Ct. 626 (1988) ("There must be a reasonable
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possibility of reorganization within a reasonable
time") .

2. The Bankruptcy Code also provides that actions to
enforce a governmental unit's regulatory powers
are not subject to the automatic stay. ~ ~~

U.S.C. § 362(b) (4). Thus, to the extent that
exercising its rights with respect to the licenses
should be deemed an exercise of its regulatory
powers, the FCC could exercise those rights
notwithstanding the automatic stay.! The exercise
of such regulatory powers would be predicated upon
failure of a condition of the license -~, non­
payment of the amounts due as required under the
FCC rules. The analysis for considering a
cancellation of the PCS Licenses to be an exercise
of regulatory power by the FCC would be as
follows:

a. "A license granted to an eligible entity that
elects installment payments shall be
conditioned upon the full and timely
performance of the licensee's obligations
under the installment payment plan." 47
C.F.R. § ~.2~~O(e) (4) (emphasis added).

b. Because a petition in bankruptcy accelerates
all debts as a matter of law, see ~~ U.S.C.
§ 502(b), the licensee would not be in full
and timely !,erforr, nce of its payment
obligations - except for the FCC's
suspension.

c. If the suspension were lifted, the licensee
would not have more than ninety days of
delinquency, at which point it must file for
grace period relief or else be in default.
Section ~.2~~O(e) (4) (iii) of the FCC's rules
provides: "Following expiration of any grace
period without successful resumption of
payment or upon denial of a grace period

1. In exercising such regulatory powers a governmental unit
may not discriminate against a debtor with respect to its rights
as a licensee solely by reason of the debtor's bankrupt status.
~ ~~ U.S.C. § 525(a} ("A governmental unit may not deny,
revoke, suspend, or refuse to renew a license . .. [or]
discriminate with respect to such a [license] against . . . a
person that is or has been a debtor under this Title . . .
solely because such bankrupt or debtor is or has been a debtor
under this Title") .

•
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request, or upon default with no such request
submitted, the license will automatically
cancel and the Commission will initiate debt
collection procedures pursuant to part 1,
subpart 0."

d. Under section 362(b) (4) of the Bankruptcy
Code, a non-discretionary act of a
governmental unit enforcing such governmental
unit's regulatory power "does not constitute
an administrative action or proceeding
against the debtor falling within the purview
of section 362(a) (1) of the Bankruptcy Code."
In re Gull Air. Inc., 890 F.2d 1255, 1263
(1st Cir. 1989) (treating the automatic
withdrawal of aircraft landing slots from the
debtor by the FAA). ~ In the Matter of
Fuaazy Express. Inc., 114 B.R. 865, 872-74
(Bankr. S.D.N.Y. 1990) (distinguishing Gull
Air on basis of discretionary acts by
government unit) .

B. Dismissal or Conversion of the Debtor's Bankruptcy Case

1. Pursuant to Section 1112 (b) of the Bank-TUptcy
Code, the court may, upon the request of a party
in interest, for cause, convert a chapter 11 case
to a chapter 7 case or dismiss the case outright,2
whichever is in the best interest of creditors and
the estate.

a. Section 1112 (b) states that cause includes,
among other things, a "continuing loss or
diminution of the estate and absence of a
reasonable likelihood of rehabilitation" and
the "inability to effectuate a plan."

b. Accordingly, the FCC could argue that in
light of (i) the continuing depreciation in
the value of the licenses, and (ii) the lack
of any reasonable chance of success in
obtaining confirmation of a plan of
reorganization, the continuation of the
bankruptcy case is fruitless and a waste of
resources and the case should, therefore, be
dismissed or converted. See, e.g., In re

2. If the licenses were to be sold outside of a plan of
reorganization, the FCC would be able to "credit bid" against its
claim in a reauction of the licenses pursuant to Section 363(k)
of the Bankruptcy Code.

C-3



Woodbrook Assocs., 19 F.3d 312, 317 (7th Cir.
1994) ("The very purpose of § 1112 (b) is to
cut short this plan and confirmation process
where it is oointless") i In re Humble Place
Joint Ventures, 936 F.2d 814, 818 (5th Cir.
1991) (relief granted where "the risk to
secured creditors of a continuing chapter 11
case outweighed the benefit") .

C. The FCC Licenses are not Part of the Debtor's Estate

1. If the. FCC licenses are not "property of the
debtor's estate," the automatic stay does not
apply to them. ~ 11 U.S.C. § 362(a) (3); In re
Gull Air, Inc., 890 F.2d at 1263. The FCC and the
courts normally take the position that FCC
licenses are not nproperty" of licensees. ~
~, Stephens Industries, Inc. v. McClure, 789
F.2d 386, 390 (6th Cir. 1986); In re Tak
COmmunications, Inc. 138 B.R. 568 (Bankr. W.D.
Wis. 1992), aff'd 985 F.2d 916 (7th Cir. 1993); In
re Smith, 94 B.R. 220, 221 (Ba~~r. M.D. Ga. 1988);
In re Merkley, 94 FCC 2d 829 (1983), recon. den.,
56 R.R. 2d 413 (1984), aff'd sub nom. Smith v.
Heckler, 776 F.2d 365 (D.C. Cir. 1985). Both the
FCC and the courts, particularly bankruptcy
courts, have taken differing positions in this
issue. See. e.g., In the ~~tter of Fuqazy
Exoress, Inc., 114 B.R. 865 (Bankr. S.D.N.Y.
1990); In re Ridoelv CUInffiunieations, Inc., 139
B.R. 174 (Bankr. D. Md. 1992); In re Bill Welch, 3
FCC Red 6502 (1988).

D. Reclassification and Equitable Subordination

1. It appears that a number of the entities with the
largest claims may have incurred such claims as a
result of loans made to the Debtors because the
foreign ownership limitations prevented them from
making direct capital contributions. It is
possible for a court to look past a "loann label
to the substance of the transaction and to
reclassify a loan by an individual to a debtor as
a contribution of capital instead of a loan
creating a claim.

a. Such a reclassification of claims would be
based upon the fact that (i) foreign
ownership requirements limited the ability of
such entities to participate directly as
equity holders and instead such individuals
lent funds to the Debtors and may have
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received the right to convert such debt to
equity in the event foreign ownership
restrictions are relaxed; (ii) the Debtors
were inadequately capitalized at the time it
incurred the debt for the licenses, it is
reasonable to assume that a large amount of
its debt was simply disguised capital; and
(iii) at the time of the advance it was
unlikely that a bank would have been willing
to lend funds to the Debtors. See. e.g., In
re Trimble, 479 F.2d 103 (3d Cir. 1973); In
re Interstate Ciaar Co .. Inc., 182 B.R. 675,
679 (E.D.N.Y. 1995) ("A significant test for
capital contributions is whether a
disinterested lender would have made such
loans at the same time") .

2. It is also possible for a court to equitably
subordinate a creditor if it engaged in some type
of inequitable conduct that resulted in injury to
the other creditors.

a. Factors that could result in equitable
subordination of certain creditors include,
among other things, violation of foreign
ownership limitations (for example, as
discussed above, if foreign "creditors" were
brought in as lenders solely to get around
the legal limitations regarding foreign
ownership), and allowing the company to incur
debts that it clearly could not repay (see
discussion below) .

E. Piercing the Corporate Veil and/or Fraud

1. Courts are often willing to pierce the corporate
veil if, among other reasons, a business is formed
or operated with capital inadequate to meet the
expected business obligations. See. e.g., u.S. v.
WEW Corp., 986 F.2d 138 (6th Cir. 1992); Carpentry
Health & Welfare Fund of Philadelphia and Vicinity
by Grey V. Kenneth R. Ambrose, Inc. 717 F.2d 279
{3d Cir. 1983}. Considering the Debtors' thin
capitalization, the creditors may be able to
pierce the corporate veil and reach the assets of
the Debtors' equity owners. The bankruptcy court
would probably look to the law of the situs of the
bankrupt corporation or of the court.

2. If the Debtors committed any fraud in connection
with obtaining the licenses, inclUding
representations made with respect to its financial
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condition and bidding eligibility, the FCC would
likely be able to revoke its licenses. In
addition, Title 18 criminal sanctions may also be
applicable.

F. Examinations

1. The Bank~ptcy Code allows for the appointments of
examiners and Bankruptcy Rule 2004 allows
examinations, both of which can be used to, among
other things, investigate the presence and merit
of actions of the type discussed above.

2. Section 1104 of the Bankruptcy Code provides that
upon request of a party in interest, the court
shall appoint an examiner if such appointment is
in the interest of creditors or for other cause.
An examiner, once appointed, would investigate the
debtor, its management and equity holders, to
determine if, among other things, claims of the
type described above exist.

3. Bankruptcy Rule 2004 allows for an examination of
any entity. The scope of the examination may be
broad in that it may extend to "the acts, conduct,
or property or to the liabilities and financial
condition of the debtor, or any matter which may
affect the administration of the debtor'S estate.

"
G. Propose Chapter 11 Plan

1. Another option would be for the FCC to propose, or
jointly propose with other creditors or the
creditors' committee, a chapter 11 plan which
would transfer the licenses to a satisfactory
third party (or even possibly the FCC) .

a. The FCC would have to locate a third party
willing to purchase the Debtors or all of
their assets (in theory, the FCC could also
serve as this party).

b. The FCC could seek to terminate the debtor's
"exclusivity period"3 pursuant to section
1121(d) of the Bankruptcy Code to permit it
to file a plan immediately.

3. The -exclusivity period" is the 120 day time frame within
which only the debtor may file a plan of reorganization. This
period may be reduced or extended by the court for cause.
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c. Once exclusivity is terminated, the FCC can
file a Chapter 11 plan of reorganization
which would detail the transfer of the
debtor's assets to the third party purchaser
and the proposed method of satisfying all
outstanding debts.

i. The number and amount of claims may be
significantly reduced if some of the
larger creditors are reclassified as
equity or equitably subordinated as
discussed above.

ii. Creditors may be willing to take a
relatively small distribution in respect
of their claims considering the amount
of the unsecured debt and the Debtors'
prospects of confirming a plan.

iii. It is possible that equipment vendors
and other contracting parties will be
willing to take a minimal distribution
on their claims if the purchaser were to
continue to use their services 0r
products.
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C BLOCK DEBT RELIEF

1. THESE ARE NOT "DESIGNATED ENTITIES" -- EITHER IN LAW OR IN SPIRIT.

• in the 1993 Budget Act, Congress required that the FCC ensure that
small businesses, and women and minority-owned businesses, are given
an opportunity to participate in the provision of spectrum-based services.

• the C Block licensees seeking relief, however, in most cases are nothing
more than shams/fronts/speculators/opportunists who saw a potential to
make a buck at the expense of: (a) legitimate small businesses and (2)
now, the American taxpayer.

• they are requesting "corporate welfare" for huge foreign companies such
as Sony, Hyundai, and Pohang Steel, as well as for the soon-to-be British
Telecom-owned corporate giant, MCI ("Concert"), which has continued
its search for a shortcut into the wireless telecommunications
marketplace.

• the majority of this corporate welfare would go to only two companies ­
- Nextwave and General Wireless -- who concocted these mUlti-national
multi .Jillion dollar "small businesses, n bid outrageous sums of money,
and now want FCC relief from their misguided business schemes.

2. THE COMPETITIVE MARKETPLACE

• competition has been the mantra of Congress and the FCC for the past
four years.

in any competitive endeavor, there are winners and losers;
however, it is anything but a competitive marketplace when the
FCC charges to the rescue at the first sign of a high-profile loser.

besides the fact that this marketplace interference is unwarranted
in a competitive industry, it is illegal under the FCC's statutory
mandate -- to protect competition, not competitors.

• the financial straits of certain C Block licensees is not the FCC's
responsibility -- the FCC did not force them to bid well beyond the
winning bids for the larger A and B Block licenses, or to keep bidding
after responsible bidders dropped out; the FCC cannot allow
responsibility to be shifted from its rightful owner: the C Block



licensees.

3. THE AUCTION PROCESS WILL LOSE ALL CREDIBILITY.

• granting this relief will eradicate the FCC's credibility and the integrity of
competitive bidding as a licensing methodology.

• as both a creditor and a regulator, the FCC will have no credibility with
the industry or the investment community: as a creditor, will find it
difficult to enforce the terms of its payment plans; and as a regulator,
will not be able to enforce its auction rules in the future -- why follow
them if you have precedent to support eliminating them in "times of
trouble"?

• future bidders will be encouraged to submit undisciplined bids without
regard for the FCC's payment rules -- "Nextwave did it, there's legal
precedent to support it ... so others can surely do it too."

4. C BLOCK RELIEF IS BLATANT DISCRIMINATION AGAINST EVERY OTHER
WIRELESS CARRIER.

• Congress mandated regulatory parity for all Commercial Mobile Radio
Services -- forgiving part of or compromising the winning C Block bids
while requiring other winners to pay in full, blatantly discriminates
against carriers that follow the rules. It would provide a significant
financ:;J: dO, antage to those who no longer have to pay m~(:h, if
anything under some proposals, for their FCC license.

5. LAWSUITS AND DELAYS.

• There will be lawsuits whatever the FCC decides. The FCC's position
will be defensible if it enforces its rules as written, reconsidered and
upheld on appeal, rather than arbitrarily enforcing them only on those
parties who chose to follow them.
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